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Court of Appeals of the District of Columbia 


No. 5642. 

* 

Earle Smith, Appellant, 
vs. 

United States. 

I 

~ ! 

a Supreme Court of the District of Columbia. 

Criminal. No. 50615. j 

United States 
vs. 

Earle Smith. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlje following 
papers were filed and proceedings had in the abpve-entitled 
cause, to wit: 

1 Indictment. 

Filed in Open Court March 24, 1931j. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, January Term, A. D. 1931. 

District of Columbia, ss: j 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Earle Smith, late of the District of Columbia 
aforesaid, on, to wit, the fourteenth day of March, 1929, 
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and at the District of Columbia aforesaid was employed to 
be and was the agent, clerk and servant of one Ruth Stead, 
and that on the day and year aforesaid, and at the District 
of Columbia aforesaid, he, the said Earle Smith, had in his 
possession and under his care, as such agent, clerk and 
servant, a certain sum of money, to wit, five hundred dol¬ 
lars in money, of the value of five hundred dollars, of the 
money and property of the said Ruth Stead; which said five 
hundred dollars in money, of the value aforesaid, had come 
into such possession, and under such care of him, the said 
Earle Smith, by virtue of the employment of him, the said 
Earle Smith, as aforesaid; and that he, the said Earle 
Smith, so having the said five hundred dollars in money, of 
tlie value aforesaid, in his possession and under his care 
as aforesaid, then and there, to wit, on the said fourteenth 
day of March, 1929, and at the District of Columbia afore¬ 
said and while he, the said Earle Smith was such agent, 
clerk and servant as aforesaid, feloniously and wrongfully 
did convert the same to his own use, and feloniously and 
fraudulently did take, make vray with and secrete the same, 
with intent to convert the same to his own use, and thereby 
then and there did embezzle the same; against the 
2 form of the statute in such case made and provided, 
and against the peace and government of the said 
United States. 

LEO A. ROVER, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal. No. 50615. United States vs. 
Earle Smith. Embezzlement. Witnesses: Ruth Stead. A 
true bill. Barton Ewers, Foreman. 

Supreme Court of the District of Columbia. 


Friday, March 27", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding 


Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
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and by his attorneys Messrs. Whelan, 0 ’Connell and Coun¬ 
cil ; whereupon the defendant being arraigned ikpon the in¬ 
dictment the reading whereof he specifically wajives, pleads 
not guilty thereto, and for trial puts himself up{m the coun¬ 
try and the Attorney of the United States doth the like. 

* * 

3 Memoranda. 

October 15, 1931.—Verdict, Guilty as indictdd. 

October 30,1931.—Motion for a new trial argued and over¬ 
ruled. 

Supreme Court of the District of Columbia. 

Friday, November 13", 4~ D. 1931. 

| 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Letts presiding. 

##*#*## 

Come as well the Attorney of the United Slates, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by jhis attorney 
Robert H. McNeill, Esquire; and thereupon it is demanded 
of the defendant what further he has to say whyjthe sentence 
of the law should not be pronounced against him, and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that for his said offense, the said de¬ 
fendant be taken by the Superintendent aforesaid, to the 
Asylum and Jail aforesaid, whence he came, tnence to the 
Penitentiary, as designated by the Attorney General of the 
United States, there to be imprisoned for the period of one 
(1) year and six (6) months, to take effect from and includ¬ 
ing this date. 

. 

4 Memoranda. 

i 

November 16, 1931.—Appeal noted. Bond fjxed at $100 
or 50 cash in lieu thereof. 

December 10, 1931.—Cost Bond on Appeal approved. 

December 24, 1931.—Bill of Exceptions filed^ 



4 


EARLE SMITH VS. UNITED STATES. 


Assignment of Errors. 

Filed December 24, 1931. 
******* 

The Court committed error in the trial of this case as 
follows : 

1st. Reception of evidence offered by the Government. 

2nd. In depriving the defendant of his Constitutional 
Rights. 

3rd. Overruling defendant’s motion for a directed verdict. 

J. WM. TOMLINSON, 
WM. ROY IVES, 
Attorneys for Defendant. 

Service of a copy of the above is acknowledged this 24th 
dav of December, 1931. 

JULIAN I. RICHARDS, 
i Asst. U. S. Attorney , D. C. 

5 Supreme Court of the District of Columbia. 

Saturday, January 23", A. D. 1932. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Letts, presiding. 

****** * 

Now comes here the defendant by his attorney J. William 
Tomlinson, Esquire and files with the Court a Bill of Ex¬ 
ceptions in lieu of the Bill filed on December 24, 1931 and 
prays the Court to sign, and make a part of the record this 
Bill of Exceptions taken during the trial of the case, which 
is accordingly done. 

Designation of Record. 

Filed December 24, 1931. 
******* 

The Clerk of the Supreme Court of the District of Co¬ 
lumbia will please prepare transcript of record upon appeal 
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in the above captioned cause and the following papers are 
designated as necessary to be copied. 

1st. The indictment. 

2nd. The plea. j 

3rd. Memo.: Verdict of jury. 

4th. Memo.: The Judgment. 

5th. Memo.: Appeal noted in open court. 

6th. Memo.: Appeal bond approved and filed. 

7th. The Bill of Exceptions. j 

8th. The assignment of errors. 

9th. This designation. 

J. WM. TOMLIINSON, 
WM. ROY IVES, 
Attorneys for Defendant. 


6 Service of a copy of the above is acknowledged this 
24th dav of December, 1931. 

JULIAN I. RICHARDS, 

Asst. U. S. Attorney, D. C. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

i 

I, Frank E. Cunningham, Clerk of the Suprerpe Court of 

the District of Columbia, hereby certify the foregoing pages 

numbered from 1 to 6, inclusive, to be a true and correct 

• • 1 

transcript of the record, according to direction^ of counsel 

herein tiled, copy of which is made part of this! transcript, 

in the case of United States vs. Earle Smith, Criminal No. 

7 | 

50615, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

! Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 
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8 In the Supreme! Court of the District of Columbia, 

Holding a Criminal Court. 

Crim. No. 50615. 

United States of America 


vs. 

Earle Smith. 

Bill of Exceptions . 

Be it remembered that upon the trial of this case, had 
before Mr. Justice Letts, and a Jury, in the Criminal Di¬ 
vision of the Supreme Court of the District of Columbia, 
the following undisputed testimony was taken: 

The United States of America, to prove the allegations 
alleged in the indictment in the above entitled cause called 
Mrs. Ruth Stead, who took the stand as a witness and testi¬ 
fied as follows: 

That she is sixty-five years of age and is employed at 
Georgetown University going on ten years, and in the latter 
part of October or the first of November of 1928 she owned 
certain shares of stock in the Cities Service Corporation 
and identified six certificates, designated as Government 
Exhibits 1-A, 1-B, 1-C, 1-1), 1-E, 1-F, as being the certifi¬ 
cates of stock which she owned at that time; that she first 
met Mr. Earle Smith about November, 19*28; and on or 
about the 14th day of March, 1929, she turned these certifi¬ 
cates of stock over to Mr. Smith giving him permission to 
change them for me, because I didn’t know anything about 
stock and thought he would do it much better than she could, 
she asked Mr. Smith to change the shares for her into cash 
and she arranged and agreed that he should take ten shares, 
which was $1,000 and put it into the Kentucky Klub which 
he was interested in and which was a very good proposition 
at the time, and to return to me any moneys above these ten 
shares; that prior to the time when she gave the six certifi¬ 
cates of Cities Service stock to Mr. Smith she had them in 
the old Continental Bank and on the day in question Mr. 
Smith accompanied her to the bank to get the shares of 
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stock; on that occasion she got eleven shades because 

9 the bank did not know where the other itwo shares 
were. The next day Mr. Smith accompanied her to 

the bank and she got the other twx) shares. Mr. Smith then 
had thirteen shares of Cities Service stock belonging to her. 
Then she received, according to the instructions given to 
Mr. Smith, a certificate of stock in the Kentucky Klub cor¬ 
poration which she identified as Government Exhibit No. 2 
and at that time she did not authorize Mr. Smith to invest 
any more of her money in the Kentucky Klub proposition. 

At that time she had not made any independent investi¬ 
gation about the Kentucky Klub proposition. Mr. Smith 
made certain representations to her about thej Kentucky 
Klub; he said he had 930 Sixteenth Street, Northwest, the 
corner of Sixteenth and K, and she knew the h^use, it was 
very lovely and quite a suitable place for a [club. She 
knew nothing about the Kentucky Klub until !Mr. Smith 
told me about it and then she became interested in it and 
thought it a very fine thing, in the general idea, after he 
told me about it, she thought it would be a fine club. 

About the beginning of May, after she had received the 
certificate for ten shares of Kentucky Klub, sh<^ started to 
make certain inquiries or attempts to get in touch with 
M r. Smith. After she had made two attempts to ^et in touch 
with Mr. Smith, she had a check from him for $68.00 which 
she believes he brought to her; after that she never received 
any money from Mr. Smith. 

After a few weeks, perhaps, five or six or four or five 
after she had no satisfaction given to her abouf the whole 
thing, she went down to 930 Sixteenth Street, [thinking to 
find something going on there and she found tjie house in 
the possession of another landlady, who kept a rooming 
house there. She knew that a certain Mrs. Ijletcher, to 
whom Mr. Smith had introduced her, was connected with 
it, she didn’t know what she was going to be, yhether the 
kitchen woman, or what that she was going td be, maybe 
in the bakery; Mr. Smith brought her to my hduse and we 
talked the Kentucky Klub over. She knew that Mrs. 
Fletcher lived at 1604 K Street, around the corner, 

10 and she went straight there but did riot see Mr. 
Smith there. She wrote him letters but she did not 

think that she demanded anything. 
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There came a time when she received another certificate 

for five shares of Kentucky Klub which she identified as 

Government Exhibit No. 3, and/shejvas very much shocked^ 

when she got it in the mail^/NoFto her recollection had 

fsfie~airni brf 2 ^d^fr. Smith oranvone else tojbu v^il fpr h err 

She wrote aTetteF'drprotest'immediately”"saying she did 

not want any more of the share$. She did not make a copy 

of the letter but made a notation on a piece of paper at 

the time which she identified as Government Exhibit No. 

4; that it was in her handwriting and the date thereon was 

the date she actuallv wrote the notation and the time that 

she received the five shares of stock. 

Sometime afterwards, some weeks, she went around to 

1604 K St. Northwest, and Mrs. Fletcher conceived some 

idea of a vocational club, just what that that club was to be 

she did not know or what was meant bv it, but she thought 

this was a very, very fine thing. I wanted to get in touch 

with Mr. Smith and she went down perhaps every other 

day during her vacation, but there seemed to be some kind 

of antagonism between the two and T never could get hold 

of Mr. Smith. Mrs. Fletcher said she turned Mr. Smith 

out at a meeting and elected new officers for this vocational 

club which was to be the original Kentucky Klub that sho 

was interested in. I understood the second enterprise of 

Mrs. Fletcher was not in anv wav connected with the 

•> • 

original Kentucky Klub and had nothing to do with it. 

That she did not receive any money from Mr. Smith for 

that balance due to her nor did she receive anv dividend or 

%> 

anything from the Kentucky Klub enterprise. 


Said witness 


testified on cross-examination as follows: 


That she was hostess at Georgetown University; that on 
March 14th, 1929, she turned over to Mr. Smith eleven 
shares; that at that time two other shares of Cities Service 
Company stock had been lost; that the next day the 
11 bank found those shares. She was shown a paper 
and identified her signature thereon, and that the 
date was March 13th. She said, “Of course I signed the 
receipt, but they could not hand us over the two shares then. 
They did not know where they were.” She could not tell 
the date that she gave Mr. Smith the two shares but she 
knew it was one or two days after the date she delivered 
to him the eleven shares. 
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She identified a paper as being in her handwriting. This 
paper and the one mentioned above were identified as de- 

* fendant’s Exhibits A and B. She identified a little data 
that she loaned to Mr. Smith which were marke^. for iden¬ 
tification as defendant’s Exhibit C. 

t She stated that she gave Mr. Smith two shares of stock 

later and that she received $68.00 due her over and above 
the 5 shares. 

* She identified a letter from Mrs. Fletcher which was 
offered in evidence as defendant’s Exhibit D. 

She stated that sometime in May she went to 1604 K 

* Street, Northwest and found Mrs. Fletcher there, and that 

,, she never was in contact with anvone else in connection 

with the Kentucky Klub. So far as she knew,! there was 
no Kentucky Klub. After Mav she saw Mr. Williams there 
and there was a lady at the other end of the roopi who she 
understood to be Mrs. Luttrell, but she had no]communi¬ 
cation with her. She saw Mr. Williams after thbse shares 
. were issued and she saw Mr. Rice and Mr. Hamilton on 

, the occasion of the meeting. She could not recall what 

k | she said to Mr. Hamilton about the last certificate of stock 

for 5 shares but stated that she expected that she did say 
something because he used to be there off and od. She did 
say something to Mrs. Fletcher about these shares of stock 
\ because she knew all about it. j 

l Q. What did you say to her, though? A. What did I 

sav to her? 

▲ * 

I Q. Yes. A. Well, I don’t know. T said a good deal. I 

didn’t intend to have the $500. 

i 

„ 12 She attended a meeting of stockholders. Mrs. 

P^letcher took the chair and was very much incensed 

•> 

and worked herself up into a kind of fury and said that Mr. 
Smith had done this, that, and the other. Mrsi Fletcher 
threw Mr. Smith out and Mr. Williams was elected Sec¬ 
retary. Then Mrs. Fletcher said she would appoint Mrs. 
-r; Stead Vice-President. Mrs. Stead made no objection be- 

i cause if she could help in any manner to see thajt the club 

was conducted properly she was willing to help, j That the 
> ; meeting was the Kentucky Klub. Mrs. Fletcher was pres¬ 

ident, she was vice-president, and Mr. Williams was secre- 
f | tary. Mr. Hamilton and Mr. Rice were there and it hap- 

U- pened at 1604 K Street. At that time this house was pretty 
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poorly furnished. She identified a paper that she gave to 
Mr. Smith to help him along, suggestions for Mr. Smith, 

which w as marked _defend^nt!s_Exhibit E*.—-—-- 

/ That she ordered the first ten shares of stock; that it was 
a business deal whether she lost it or not. That she never 
Lordered the other five shares, but that she received them^/ 
She^believes that^he recoived firshtenshares of stuck -some¬ 
where towards the end of March, and received five shares 
sometime in May. When she received the letter from Mrs. 
Fletcher, who was the president of the club, with the shares 
of stock she did not protest to her as she was dealing with 
Mr. Smith. Mrs. Fletcher signed the stock as she did a 
good deal of signing. She did not protest to Mrs. Fletcher 
that Mr. Smith had forced the stock on her as she did not 
know that he had forced it. She got the stock and that was 
all she knew about it. Mr. Smith told her that the Cities 
Service Co. was going to smash and that she had better get 
her money out of it and that she took it all out. She gave 
this stock to Mr. Smith to change for her, as she said in the 
first place because she knew that he knew more about that 
kind of thing than she did. 


On redirect examination she testified as follows: 

She said that the various papers that were shown 

13 to her by Mr. Council, for instance the defendant’s 

exhibit B, was in her handwriting, and was given to 

Mr. Smith to help him along to try to make the Kentucky 

Klub a success; that she wrote little notes of that kind as 

it was in her line of business as a hostess or manageress of 

large concerns. That she protested by means of a letter to 

Mr. Smith immediatelv after she received the certificate for 

•/ 

5 shares of stock. 

The Government offered in evidence six certificates of 
stock of the Cities Service Company marked Government’s 
Exhibit- 1-A, 1-B, 1-C, 1-D, 1-E, 1-F; a certificate for ten 
shares of Kentucky Klub, Government Exhibit No. 2; a cer¬ 
tificate for five shares of Kentucky Klub, Government’s 
Exhibit No. 3; Memorandum about a letter of protest to 
Mr. Smith, Government’s Exhibit No. 4; three checks pay¬ 
able to Earle Smith (all the above entered under stipula¬ 
tion) drawn by the G. M. P. Murphy Co. of the City of 
Washington, D. C., in the sum of $1,554.84. 
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It is hereby agreed by respective counsel that tlie exhibits 
or memorandum above referred to may be used oit exhibited 
in the Court of Appeals. 

The defense offered in evidence a receipt for tkvo shares 
of Cities Service stock, Defendant’s Exhibit A; a memo¬ 
randum of data for Mr. Smith, Defendant’s Exhibit B; a 
memorandum for Mr. Smith, Defendant’s Exhibit C; a copy 
of letter from Mrs. Fletcher, Defendant’s Exhibit D; a 
memorandum for Mr. Smith, Defendant’s Exhibit. E. 

Thereupon the Government rested its case aifd counsel 
for the defendant made a motion for a directed verdict 
which after argument and consideration by the Court was 
overruled by the Court and an exception noted. 

i 

The Defendant called Mr. Roy E. Hamilton, who took the 
stand and testified as follows: 

Mr. Hamilton lives at Manassas Run, Virginia, and is 
now in the lumber business, but that he was employed by 
the American Stores as Assistant Manager in 1929; that he 
first heard of the Kentucky Klub through Mrs. Fletcher in 
April, 1929, who was the president, and that he ac- 
14 cepted a position with her as buyer; that lie invested 
$500 in Kentucky Klub stock. When he went with 
the Kentucky Klub it was at 1604 K Street, wljich was a 
large 3-story house. He knew' Mrs. Ruth Stead and had 
talked with her about the affairs of the club, and that they 
both thought it was a fine proposition at the time. She said 
she had invested $1,500 in stock, and that she wa|s going to 
do all she could for the club. She never said anything to 
him about the delivery of the stock. 

Just a few days after he went with the club he was sitting 
there and Mr. Smith and Mrs. Fletcher were also sitting 
there talking. They showed him a letter and sdid, “there 
is a letter wanting the receipt of the $500 worth of stock”, 
which was from Mrs. Stead. They had the letter then and 
never paid any more attention to it. When he left about 
5:30 they handed him an envelope with the stdck and he 
mailed it to Mrs. Stead. The letter was addressed to Mrs. 

Stead. 

After he left the club as buyer, they had a meeting of the 
stockholders. They elected Mrs. Stead as vic^-president 
and Mr. Williams as secretary. After the meeting he took 
Mrs. Stead home, and he told her that he was g^ing to get 
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his money and she said something about her investing more 
money in it. He advised her not to because it didn’t look 
good to him. She said she was going to invest a little more 
in it. She said she had put several hundred dollars ’ worth 
of equipment in there and that she and Mrs. Fletcher were 
going to make it go. Mrs. Stead said she had invested 
$1,500 in it and she voted $1,500 worth of stock at the stock¬ 
holders meeting and was elected vice-president. 

On cross-examination he testified as follows: 

He said that he was a stockholder in the Kentuckv Klub; 

* 

that he got a certificate of stock and looked for it before 
coming to court but couldn’t find it. That he paid for it by 
check, but couldn't find the check and did not remember 
what bank it was on, but the bank was located on Seventh 
Street; that he had not been dealing with the bank 
15 more than two or three months; that his wife made 
the deposits, because he generally worked from S 
until 6; but the check was his personal check and was for 
$500 made payable to Katherine K. Fletcher. He met Mrs. 
Fletcher at the grocery store in March, 1929, where he 
worked. He invested the $500 in stock between April 9 and 
April 12, 1929; that he believed on certain representations 
made bv Mrs. Fletcher when he invested. It was about 

m/ 

March 1, when she offered him the position. He took about 
two weeks’ vacation and then came back and invested the 
monev in it. Mrs. Fletcher started me at $25 per week and 
to increase my salary to $50 inside of six months. When he 
quit the American Stores he was getting $23 a week. He 
was supposed to buy the groceries for the restaurant when 
it opened up. He hauled Mrs. Fletcher around in his auto¬ 
mobile while she was selling stock. He did not know that 
she had a lunch wagon around town selling sandwiches and 
things like that to eat. 

He saw Mr. Smith there once or twice but did not see 
Mrs. Stead until after he had been working three weeks or 
a month; that he saw the letter before he ever met Mrs. 
Stead. 

He was down to 1604 K Street and Mr. Smith came in 
late that evening and he and Mrs. Fletcher were talking 
about a letter, in a good size room; he was not interested 
in the conversation at that time; they just passed me the 
letter and said, “Here is a letter demanding more stock in 
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the company.” He just glanced over the letter; as well as 
he remembers it was addressed to the Kentucky Klub and 
he was positive that the letter called for $500 worth of stock 
and not the return of $500. 

On redirect examination he testified as follows: 

He received about six weeks ’ wages, about $150 and when 
he quit he went back to the American Stores. My wife gen¬ 
erally took the money to the bank because he generally 
worked from 8 to 6. 

On recross-examination he testified as follows: 

The letter was sealed when it was handed to him to 
16 mail; it was a long envelope and was not Registered. 

He had no conversation with Mr. Smith, j He left at 
5:30 and went home and mailed the letter. 

Thereupon the defendant called John Williamd, who took 
the stand and testified as follows: 

That he is an investment broker with his plape of busi¬ 
ness at 710 Fourteenth. In the early part of 1929, he talked 
to Mrs. Fletcher, the manageress, about the Kentucky Klub 
and also talked to Mrs. Ruth Stead. Mrs. Stead ordered 
some goods from one of the big dry goods stores here in 
order to furnish the club and talked to me about finance. 
He knew that she had money invested in the cltib but she 
never told him how much she had invested in the stock of 
the club. She later discussed with him about winding it up; 
that is, filing the necessary papers with the Secretary of 
State to dissolve the company. Mrs. Stead and Mrs. Flet¬ 
cher had suggested that he sell stock in the company, but he 
made no effort because there was nothing behind the 
company. [ 

On cross-examination he testified as follows: j 

That he is an investment broker and brought }n to see if 
he could solicit or get some money invested in it. He was 
never an officer in the concern and did not attempt to sell 
stock because they were head over heels in debt, j 

Thereupon the defendant called Mrs. Mary N.| Williams, 
who took the stand and testified as follows: 
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That she was made a director of the Kentucky Klub at a 
meeting, which was held last April, she believes. Mrs. 
Stead and Mrs. Fletcher told me about the club and Mrs. 
Stead invited me to come up and see it, which she did and 
told Mrs. Stead that she thought it was a very good idea, 
verv good idea and Mrs. Stead did too. Mrs. Stead used to 
be in and out of Mr. Williams’ office while the club was 
being organized and got on its feet and she frequently 
spoke to me about the club. At the meeting of the stock¬ 
holders Mrs. Stead was elected an officer, and told 
17 me that she had all the money she had available in¬ 
vested in the club; she never expressed any dissatis¬ 
faction with the investment that she heard of and the wit¬ 
ness saw her quite frequently after the club was organized. 

On cross-examination she testified as follows: 

That she paid nothing for her stock and did not know 
anything about any transactions that took place between 
Mr. Smith and Mrs. Stead. 

The Defendant rest- and the Government offered no re¬ 
buttal and after argument and charge the case was sub¬ 
mitted to the jury. 

And now the plaintiff prays the Court to sign this bill of 
exceptions and the same is accordingly done, now for then, 
and made a part of the record of this case of the 23rd day 
of Januarv, 1932. 

F. D. LETTS, 

Justice. 

Approved as to form. 

JULIAN I. RICHARDS, 

Asst. IT. S. Atty. 

J. WM. TOMLINSON, 

Atty. for Deft. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5642. Earle Smith, appellant, vs. United States. Court 
of Appeals, District of Columbia. Filed Mar. 28, 1932. 
Henrv W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANT 


the 
ai li¬ 
the 

crime of embezzlement, as provided by Section 83jf of 
the Code of Laws for the District of Columbia. 

The defendant was convicted by a jury and was sen¬ 
tenced by the Court to serve a period of 18 monthls in 
the penitentiary. 

ASSIGNMENT OF ERRORS j 

1. Reception of evidence offered by the Governmjent. 


PRELIMINARY STATEMENT 

The defendant, Earle Smith, was indicted on 
241 h day of March, 1931, upon an indictment cont 
ins: one count charging: him with the commission of 
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2. In depriving the defendant of liis Constitutional 
rights. 

3. Overruling defendant’s motion for a directed 
verdict. 


ARGUMENT 

Even Though There Is But One Exception Taken 
in the Court Below, This Fact Will Not Permit a 
Miscarriage of Justice if There Are Prejudicial 

Errors in the Record 

The Supreme Court of the United States in Craw¬ 
ford v. United States, 212 U. S. 194, said: 


“In criminal cases courts are not inclined to be 
as exacting with reference to the specific character 
of the objection made as in civil cases. They will, 
in the exercise of a sound discretion, sometimes 
notice error in the trial of a criminal case, al¬ 
though the question was not properly raised at the 
trial by objection and exception. Wilborg v. 
United States , 163 U. S. 632. ” 

And the Federal Court in March, 1932, in Booth v. 
United States , 57 Fed. (2d) 192, on this proposition of 
law said at page 197: 

“There is some qualification of this general rule 
where prejudicial error is obvious in a criminal 
case, and a failure to consider such error would 
result in a miscarriage of justice. An appellate 
court should of its own motion recognize and con¬ 
sider such errors. The reason for this qualifica¬ 
tion of the general rule is that it is the duty of the 
courts to give protection against unlawful depriva- 
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tion of liberty. Dandher v. U, S 39 Fed. (2d) 
325. 7 7 

And this Court in the ease of Schwartz v. United 
States, 56 App. D. C. 105, said: 

“Where, in a criminal case, error vitally affect¬ 
ing- the issue clearly appears, the appellate court 
may correct it without objection, exception or as¬ 
signment. 7 7 

THERE IS NO EVIDENCE SHOWING THE 
VENUE OF THE ALLEGED CRIME 

The words, District of Columbia, or Citv of Wasli- 

. *• 

ington, does not appear in the testimony of any witness 
as the place where the alleged crime was commijted. 
In fact, the words, District of Columbia or Washing¬ 
ton, does not appear anywhere in the testimony for] any 
purpose. 

It is well settled in criminal law that every fact ma- 
terial to conviction must be established by proof, and 
venue is no exception. 

In Moore v. People, 150 HI. 405, 37 N. E. 909, the 
Court said: 

“It is averred in the indictment that the offense 
was committed in Madison countv. This was a 
material averment, and unless it was proven by 
the evidence introduced on the trial that the! of¬ 
fense was committed in the county alleged in the 
indictment, the judgment will have to be re¬ 
versed. 7 7 

See Woodward v. United States, 38 App. D. C. 323. 

In Kolman v. State, 124 Ga. 63, 52 S. E. 82, there was 
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no evidence as to venue, except that the crime was 
committed at the corner of “Farm and Bryan” streets 
without naming the city where such streets were lo¬ 
cated, the evidence was held insufficient to establish 
venue. 


THE COURT COMMITTED ERROR IN SUBMIT¬ 
TING THE CASE TO THE JURY FOR LACK OF 
SUBSTANTIAL EVIDENCE 

The record discloses the following facts: That the 
complaining witness on the 14th day of March, 1929, 
gave to the defendant eleven shares of Cities Service 
stock and the next day two additional shares (R. 6, 7). 
She turned these certificates of stock over to the de¬ 
fendant, giving him permission to change them for 
her, because she did not know anything about stock 
and thought he would do it much better than she could, 
she asked the defendant to change the shares for her 
into cash and she arranged and agreed that he should 
take ten shares, which was one thousand dollars, and 
put it into the Kentucky Klub, which the defendant 
was interested in and which was a very good proposi¬ 
tion at the time and to return to her anv monev above 

* %> 

those ten shares (R. 6). Then she received from de¬ 
fendant a certificate of stock in the Kentucky Klub 
corporation for ten shares (Gov’t Ex. 2). 

Then, I submit, the positive evidence shows that the 
complaining witness ordered five more shares of stock 
after she had received the ten shares. The witness 
Roy E. Hamilton testified that the defendant and a 
Mrs. Fletcher showed him a letter from the complain¬ 
ing witness, that he glanced over the letter and as well 


as lie remembered it was addressed to the Kentucky 
Klub and he was positive that the letter called for 
Five Hundred Dollars ’ worth of stock and nbt for 
return of Five Hundred Dollars (R. 11 and 13). j The 
witness mailed an envelope with the stock in ^t ad¬ 
dressed to the complaining witness (R. 11). This 
testimony was not denied by the complaining witness. 
In fact, it was substantiated by the following testi¬ 
mony: Complaining witness said she did say iome- 
thing to Mrs. Fletcher about these shares of stocjk be¬ 
cause she knew all about it. The complaining witness 
told Mrs. Fletcher she didn’t intend to have the Five 
Hundred Dollars (R. 9). Gov’t Ex. 4 is in complain¬ 
ing witness’ handwriting and the date thereon (April 
10th) is the time that she received the five shares of 
stock (R. 8). j 

There is no substantial evidence in the record ^how’- 
ing that complaining witness, if she never ordered 
them, ever made any attempt to disclaim these sljares 
which she said she received on the 10th day of April. 
In her testimony she said: Not to her recollection had 
she authorized defendant or anyone else to buy it for 
her. She w’rote a letter of protest immediately sajing, 
she did not want any more of the shares (R. 8). (Ital¬ 
ics ours.) She did not protest to Mrs. Fletcher that 
Mr. Smith had forced the stock on her as she did| not 
know’ that he had forced it. She got the stock and that 
was all that she knew about it (R. 10). 

Then after the complaining witness had receive^ the 
five shares of stock she saw’ the defendant and the^e is 
not one line of testimony in the record showing that 
she protested to him that she never ordered the stock 
or that she w’anted her money and not the stock. Her 
testimony on this point was as follows: About the 


beginning- of May after she had made two attempts to 
get in touch with the defendant, she had a check from 
him for $68.00, which she believes he brought'to her 
and after that she never received any money from 
him (R. 7). 

I submit, that in addition to making no attempt to 
disclaim the five shares of stock, the complaining wit¬ 
ness by her subsequent actions and statements 
amounted to a ratification of the defendant’s actions. 
She testified tliht sometime after May she attended a 
stockholders’ meeting of the Kentuckv Klub. Mrs. 
Fletcher was president, complaining witness was 
elected vice-president and Mr. Williams secretary. 
Witness Hamilton testified that the complaining wit¬ 
ness had told him that she had invested Fifteen Hun¬ 
dred Dollars in it and she voted Fifteen Hundred Dol¬ 
lars ’ worth of stock at the stockholders’ meeting and 
was elected vice-president (R. 12). This testimony 
was uncontradicted. Witness Williams testified that 
he is an investment broker and in the early part of 
1929 he talked to Mrs. Fletcher, the manageress, and 
the complaining witness about the Kentucky Klub. 
The complaining witness ordered some goods from 
one of the big dry goods stores here in order to fur¬ 
nish the club and talked to him about finance. He knew 
that she had money invested in the club but she never 
told him how much. She later discussed with him 
about winding it up, that is, filing the necessary papers 
with the Secretary of State to dissolve the company. 
She and Mrs. Fletcher had suggested that he sell stock 
in the company, but he made no effort because there 
was nothing behind the company (R. 13). This testi- 

monv was not denied. 

* 


There is no substantial evidence in the recordjthat 
the certificates of stock offered in evidence were listed 
with the company and the stock delivered for sal^, or 
that the stock had any pecuniary value. 

Neither is there any substantial evidence in the 


record showing that the checks payable to the defend¬ 


ant and drawn by the G. M. P. Murphy Company, in 
the sum of $1,554.84, had any connection with the stock 
delivered to the defendant by the complaining witness. 

Neither is there any substantial evidence in the 
record showing any wrongful conversion by the de¬ 
fendant of any property of pecuniary value belonging 
to the complaining witness. There is no evidence 
tending to show that the defendant wrongfully kept 
the defendant’s money or kept a part of it as a com¬ 
mission for purchasing the Kentucky Klub stock| for 
her; but on the contrary the evidence shows thatj the 
complaining witness received fifteen shares of slock 
at $100 par value and defendant’s check in the sum 
of $68.00. 


The Law, I Submit, Is Well Settled, That W^ere 
the Substantial Evidence Is as Consistent ^uth 

i 

Innocence as with Guilt the Judgment Must be 

Reversed 

The Federal Court in Weiner v. United States j 282 
Fed. 801, said: 

“ Every person is presumed to be innocent until 
his guilt is probed beyond reasonable doubt. The 
presumption of innocence is evidence in favor of 
the accused, introduced by the law in his behalf. 
This principle is axiomatic and elementary, [ and 


its enforcement lies at the foundation of the ad¬ 
ministration of our criminal law. 

“It is a maxim which ought to be inscribed in 
indelible characters in the heart of every judge and 
juryman. {Coffin v. U. S., 156 U. S. 432, 453, 39 
L. Ed. 431.) 

“Unless there is substantial evidence of facts 
which exclude every other hypothesis but that of 
guilt, it is the dutv of the trial court to instruct 
the jury to return a verdict for the accused; and 
where all the substantial evidence is as consistent 
with innocence as with guilt, it is the duty of the 
Appellate Court to reverse a judgment of convic¬ 
tion.” 

Again, in Sullivan v. United States , 283 Fed. 867: 

“There was a legal presumption that Sullivan 
was innocent of this charge until he was proven 
to be guilty thereof bevond a reasonable doubt. 
There was no direct evidence that he ever saw, or 
had, or signed, or used that or any other order 
form to procure these or any other drugs, and he 
never claimed these. All the evidence, if any 
there was against him, was circumstantial. 

“And evidence of facts that are as consistent 
with innocence as with guilt is insufficient to sus¬ 
tain a conviction. Unless there is substantial evi¬ 
dence of facts which exclude every other hypoth¬ 
esis but that of guilt, it is the duty of the trial 
court to instruct the jury to return a verdict for 
the accused; and where all the subsantial evidence 
is as consistent with innocence as with guilt, it is 
the duty of the Appellate Court to reverse a judg¬ 
ment of conviction.” 


9 


See: 

Wright v. United States, 227 Fed. 857; i 
Chass v. United States, 258 Fed. 912; 

Hart v. United States, 146 Fed. 123. 

And again in Wolf v. United States, 238 Fed. 90(j: 

“But moral probability, however strong, can¬ 
not take the place of legal evidence, and inferences 
which the jury may draw in a case like this must 
be based upon facts which of themselves tend to 
establish the guilt of the accused. In our judg¬ 
ment such a basis is not found in the case here pre¬ 
sented. 

“In the face of a situation like this, where (sus¬ 
picion is almost instinctive, we are liable to forget 
the nature and degree of that protection which the 
law affords by the presumption of innocence. It 
may therefore be profitable to recall the forejeful 
words of Mr. Justice White (late Chief Justice;) in 
Coffin v. U. S., 156 U. S. 458, 39 L. ed. 481: 

“ ‘Now the presumption of innocence is a Con¬ 
clusion drawn by the law in favor of the citizen, 
by virtue whereof, when brought to trial upon a 
criminal charge, he must be acquitted, unless he 
is proven to be guilty. In other words, this pre¬ 
sumption is an instrument of proof created by 
the law in favor of one accused, whereby his in¬ 
nocence is established until sufficient evidence is 
introduced to overcome the proof which the law 
has created. 7 77 

This Court in Borum v. United States, 56 Fed. ,(2d) 
301, 61 App. D. C., has announced this principle of law 
by saying: 
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“We must, therefore, have resort to the evidence 

to determine if there is substantial testimony to 

* 

prove the offense charged. If there is, we must af¬ 
firm. If there is not, we should not hesitate to say 
so.” 


I submit that there is not in this record sufficient sub¬ 
stantial evidence of facts which exclude every other 
hypothesis but that of guilt and the substantial evi¬ 
dence that is in the record is as consistent with inno¬ 
cence as with guilt and therefore the judgment of con¬ 
viction should be reversed. 

Respectfully submitted, 

J. William Tomlixsox, 

> Attorney for Appellant. 
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Earle Smith, appellant 

v . 

United States, appellee 

BRIEF ON BEHALF OF APPELLEE 
— 

STATEMENT OF THE CASE 


The appellant, Earle Smith, hereinafter called 
the defendant, was convicted of embezzlement in 
the Supreme Court of the District of Columbia 
and sentenced to serve a term of eighteen moriths. 

From this judgment defendant appeals. 

At the trial the evidence established that Mrs. 


Ruth Stead was 65 years of age, and had been em¬ 
ployed as hostess at the Georgetown University 
for the past ten years (R. 6, 8) ; that she owjned 
thirteen shares of stock in the Cities Service Cor¬ 
poration in the latter part of October or the first 
part of November, 1928; that sometime during lNTo- 


vember, 1928, she met the defendant, who interested 
her in a proposition known as the “ Kentucky 
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Club,” making certain representations to her, 
among others, that he had a house at 930 Sixteenth 
Street, Northwest, on the corner of Sixteenth and 
K Streets, which was to be used as a place for the 
club (R. 7); that after further interesting her in 
this “Kentucky Club” enterprise, the defendant 
told her that Cities Service Corporation was going 
to smash, and advised selling her stock in order to 
get her money out of it (R. 10). 

The evidence further shows that Mrs. Stead knew 
nothing about this proposed “Kentucky Club” un¬ 
til the defendant told her about it (R. 7), and, rely¬ 
ing solely upon his representations, she did not 
make any independent investigation with respect 
thereto (R. 7). 

The evidence then demonstrates that Mrs. Stead, 
relying upon the defendant’s integrity, and the fact 
that the defendant knew more about such things 
than she did (R. 6,10), on or about March 14,1929, 
withdrew six certificates, representing thirteen 
shares of Cities Service stock, from the old Conti¬ 
nental Bank; that defendant accompanied her to 
the bank at the time the certificates were with¬ 
drawn, and she gave them to him; that at the time 
she turned these thirteen shares of stock over to 
the defendant, she instructed him to sell them and 
from the proceeds of the sale to invest $1,000 in this 
“Kentucky Club,” and to return to her the balance 
of the money derived from the sale of her stock 
(R. 6, 7) ; that the defendant thereupon sold these 
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thirteen shares of Cities Service stock, belonging 
to Mrs. Stead, through the offices of the Gr. M. P. 
Murphy Company, stock brokers in Washington, 
D. C., and received in payment three checks drhwn 
by the Murphy Company on the Biggs National 
Bank of Washington, D. C., in the sum of $1,554.84, 
payable to defendant’s order. Under a stipulation 
by counsel, these checks, bearing defendant’s en¬ 
dorsement, and marked “Paid” through the Wash¬ 
ington, D. C. clearing house, were offered and re¬ 
ceived in evidence as being the checks receive^ by 
the defendant from the Murphy Company in ]j)ay- 

i 

ment for the thirteen shares of Cities Service stock 
which had been turned over to the defendant by 
Mrs. Stead. (R. 10.) | 

That after the defendant sold the Cities Service 
stock, Mrs. Stead received a certificate for ten 
shares in the “Kentucky Club” (R. 7), thereby 
leaving $554.84 from the sale of the stock in the 
possession of the defendant, which sum, in accord¬ 
ance with the instructions given defendant, should 
have been returned to Mrs. Stead; that she did not 
authorize him to invest any more of her money, 
other than the $1,000, in the “Kentucky Cliib” 
proposition (R. 7); that about the 1st of Sday, 
1929, after the receipt of this certificate in the 
“Kentucky Club,” she made certain inquiries ^nd 
attempts to get in touch with the defendant, but 
was unsuccessful; that shortly thereafter she re¬ 
ceived a check from the defendant for $68.00, 'but 
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never received any money from the defendant 
thereafter (R. 7). 

The evidence then shows repeated unsuccessful 
efforts on the part of Mrs. Stead to reach the de¬ 
fendant, until finally she began to investigate, 
whereupon she discovered that premises 930 Six¬ 
teenth Street, Northwest, were being conducted as 
a rooming-house, and that “Kentucky Club” had 
nothing to do with the premises, as the defendant 
had represented to her; that she wrote the defend¬ 
ant and called on a Mrs. Fletcher, who had been 
previously introduced to her by the defendant, but 
was never able to see him. (R. 7.) 

That thereafter, sometime in May, 1929, she re¬ 
ceived through the mail another certificate for five 
shares in the “Kentucky Club” (R. 8); that, not 
having authorized the defendant to purchase this 
for her, she immediately wrote a letter of protest 
to him (R. 8, 10); that said letter remained un¬ 
answered, and all efforts to locate him were in vain; 
that she never received the balance due her from 
the defendant, nor did she receive anything from 
the “Kentucky Club” enterprise (R. 8). 

Thereupon, after various Government exhibits 
were offered and received in evidence the Govern¬ 
ment rested its case. 

The defendant did not take the stand, but offered 
evidence through the medium of the witnesses Roy 
E. Hamilton, John Williams, and Mrs. Mary N. 
Williams. (R. 11, 12, 13, 14.) 
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ARGUMENT 

During the trial of this cause, there was but one 
exception taken, and that was to the Court’s re¬ 
fusal to grant a motion for a directed verdict, such 
motion being predicated solely upon the alleged 
failure of the Government to establish a prima 
facie case. | 

At the outset of defendant’s argument, the effect 
of this failure to note the proper exceptions ddring 
the trial is recognized when defendant stated the 
general rule which has been adopted by appellate 
courts, citing as authorities: 

Crawford v. United States, 212 U. S. 194. 

Wiborg v. United States, 163 U. S. 632. 

Booth v. United States, 57 Fed. (2d) 192. 

Danaher v. United States, 39 Fed. (2d) 
325. 

Schwartz v. United States, 56 App. If. C. 
105. j 

The Government is not unmindful of the hile 
that prevails in this jurisdiction that the appellate 
court, in a criminal case where the charge is of the 
gravest character, will notice a plain error occur¬ 
ring in the lower court, which has not been raised 
by an exception, but, as the Court remarked in the 
case of Grant v. United States, 47 App. D. C. j>43, 
550: ! 

A reviewing court in a criminal case may, 
and sometimes does, take notice of a pjain 
error which operates prejudicially against 
the defendant, though no exception was 
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taken in the court below; but this is unusual 
and is done only where justice imperatively 
demands it. Holmgren v. United States, 217 
U. S. 509, 522, 54 L. ed. 861, 867, 30 Sup. Ct. 
Rep. 588. In the case at bar, as we have 
shown, this reason does not exist. (Italics 
ours.) 

In the case at bar it is urged that the Government 
failed to prove the venue of the crime as alleged in 
the indictment, and that, although the question was 
not properly raised at the trial by objection and 
exception, this Court should reverse the judgment 
below. 

This question was raised in Casey v. United 
States, 20 Fed. (2d) 752, which was a prosecution 
under the Harrison Narcotic Act. The first count 
of the indictment charged a purchase by the de¬ 
fendant in violation of the statute. The Govern¬ 
ment relied upon evidence of possession by the de¬ 
fendant of the drug not in the original stamped 
package, together with the declaration of the stat¬ 
ute (Comp. St. Supp. 1925, Sec. 6287g) that “the 
absence of appropriate tax-paid stamps * * * 

shall be prima facie evidence of a violation of this 
section by the person in whose possession same may 
be found.” 'There was no other evidence of the 
place of purchase, and arguing that the statutory 
presumption does not extend to venue, defendant 
contended the proof was vitally defective. The 
Court, after discussing the construction of the 
statute, said: 
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But, aside from that consideration, the 
record fails to show that the question was 
raised in the lower court. * * * Proof 


of venue is often easily supplied, and both 
upon reason and authority it is thought that 
to make such an assignment available the at¬ 
tention of the trial court must be specifically 
directed to the defect. Ryan v. United 
States (C. C. A.) 285 F. 734; Jiano\e v. 
United States (C. C. A.) 299 F. 496. 

In the case of Fleitas v. United States, 40 F (2d) 


636, it was contended that venue was not proven. 
The Court there said: 


Taking up the matter of venue, it i was 
proven by some three witnesses “thatf the 
place of the defendant is located at 423 Pet- 
ronia street”; * * * No one seenjs to 

have taken the trouble to state that the ad¬ 
dress referred to was in the city of Key West, 
where the court was sitting, for the reason, 
no doubt, that all were cognizant of that fact 
and had taken it for granted. 


There was no request for a directed verdict on that 
point, and the Court went on to say: 

As was said by this court in Ryan et at . v. 
U. S., 285 F. 734, where no directed verdict 
was asked, a conviction will not be reversed 
because of the insufficiency of proof of v^nue. 
If this had been done and the trial court’s 


attention had been directed to the majtter, 
further evidence could no doubt have been 
offered to establish the venue. The defend- 

i 

ant can not, under such circumstances, sit by 
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and take the chance of acquittal' and raise 
the point for the first time on appeal. After 
conviction it comes too late. Piacenza v. 
U. S. (C. C. A.) 293 F. 164; Jianole v. U . S. 
(C. C. A.) 299 F. 496, 499; Casey v. U. S . 
(C. C. A.) 20 F. (2d) 752. 

The above case presents the same situation as the 
case at bar. 

In the case of Etie v. United States, 55 F. (2d) 
114, the Court said: 

A defendant can not experiment on an 
acquittal, and then upon conviction take the 
position that evidence received without ob¬ 
jection was so prejudicial as to entitle him 
to a new trial. 

In Read v. United States, 55 App. D. C. 43, a 
prosecution for forgery, it is said: 

It is next contended that there is no evi¬ 
dence that the forgery was committed in the 
District of Columbia. The instrument bore 
the name of the real estate firm with which 
defendant was negotiating in the District, 
to which firm defendant had been referred 
by another local real estate dealer. The evi¬ 
dence, therefore, fully justified the inference 
that the forgery was committed in this Dis¬ 
trict, where the instrument was produced 
and uttered. 

In the case at bar certain shares of stock in the 
Cities Service Corporation were identified by Mrs. 
Stead as being the certificates of stock which she 
owned at that time. (R. 6.) They were received 
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In evidence, together with three checks payable to 
defendant, drawn by the G. M. P. Murphy Com¬ 
pany of Washington, D. C. (R. 10), under a stipu¬ 
lation by counsel that they were the checks re¬ 
ceived by the defendant from the G. M. P. Mutphy 
Company of Washington, D. C., in payment fo^* the 
Cities Service stock. These exhibits, having been 
received in evidence, were shown to the jury, and 
proved beyond question that the defendant received 
the money belonging to Mrs. Stead in the District 
of Columbia. 

This, we respectfully submit, established the 
venue of the crime, regardless of whether oi not 
Government counsel asked the specific question, 
“Did this happen in the District of Columbia?” 

It is next urged by the defendant that the trial 
court erred in submitting the case to the jurjr, be¬ 
cause of lack of substantial evidence. 

We do not dispute the soundness of the lajv set 
forth in defendant’s brief in support of this con¬ 
tention, but we respectfully suggest that the leases 
cited have no application to this case, because there 
was substantial evidence, as demonstrated by the 

i 

record, upon which the jury could have, and did, 
base a verdict of guilty. 

It is argued by the defendant that the complain¬ 
ing witness, Mrs. Stead, ordered five more stares 
of stock in the “Kentucky Club,” after receiving 
"the first ten shares; that after receiving the second 
certificate she saw the defendant and never pro- 

j 
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tested to him about the receipt of the second certifi¬ 
cate; that, in addition to that, by her subsequent 
actions, she ratified defendant’s actions. Defend¬ 
ant further contends that the evidence shows the 
complaining witness received fifteen shares of stock 
at $100 par value, and the defendant’s check for 
$68.00, making a total of $1,568.00. 

Such an argument is predicated, we submit, upon 
an erroneous interpretation of the evidence as dis¬ 
closed by the record. Contrary to defendant’s 
contention, the evidence demonstrates that Mrs. 
Stead was very greatly shocked when she received 
the second certificate for five shares of “ Kentucky 
Club” stock through the mail (R. 8) ; that she had 
not authorized defendant or anyone else to buy this 
for her, and that she immediately wrote a letter 
of protest (R. 8). There is not one line of testi¬ 
mony in the record showing that Mrs. Stead ever 
saw the defendant after the receipt of this second 
certificate of “Kentucky Club” stock. The evi¬ 
dence further proves conclusively that she wanted 
to get in touch with the defendant; that she called 
on Mrs. Fletcher, perhaps every other day during 
her vacation, but there seemed to be some kind of 
antagonism between the two, and she never could 
get hold of Mr. Smith. (R. 8.) 

It will be noted (R. 10) that the defendant only 
received $1,554.84 from the Murphy Company for 
the Cities Service Stock of Mrs. Stead. Was the 
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defendant prompted by such charitable motives 
that he would return to Mrs. Stead more nioney 
them he actually received for her stockf 

In Clark v. United States, 298 F. 293, a prosecu¬ 
tion for using the mails to defraud, it is said: 

The principles of law governing the 
court’s action in circumstances of this kind 
are well established and understood, and 
need no citation of authorities. If this testi¬ 
mony is such that reasonable men will not 
differ upon the issue, a peremptory charge 
should be given; but, if it is otherwis^, the 
issue must be submitted to the jury. 

I 

In Berners et at. v. United States, 3 F. (2d) 863 r 

I 

a prosecution for breaking the seal of a railroad 
car and stealing freight therefrom, it is said: 

The court has no authority to determine 
the weight of the evidence. j 

In Allen et al. v. United States, 4 F. (2d) ^90, a 
prosecution for conspiracy, it is said : 

Before discussing the evidence, it m^y be 
well to point out that the rule laid do^vn in 
Applebaum v. United States (C. C. A^) 274 
F. 43, and frequently followed by this jeourt 
(.Holy v. United States , 278 F. 521; Cross- 
man v. United States, 282 F. 790, 793 ; Wolf 
v. U. S ., 283 F. 885, 888; Talbot v. U. S., 286 
F. 21; Inks v. United States, 290 F. 203), 
must govern us in determining whether 
there is present a jury question. It is of no* 
avail for counsel to cite cases which have 
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attempted to draw a distinction between 
“evidence” and “substantial evidence,” or 
to point to an occasional decision where the 
appellate court weighed the evidence and re¬ 
viewed the decision of the jury upon a dis¬ 
puted issue of fact, for such is not the rule 
in this jurisdiction. The right of an ac¬ 
cused to a trial by jury upon all issues of 
fact is guaranteed by the Fifth Amend¬ 
ment to the Constitution. But the accused 
can not have both a trial by a jury, and a 
retrial by an appellate court. If the evi¬ 
dence be conflicting, then the issue is one 
for the jury, and no asserted distinction be¬ 
tween ^evidence” and “substantial evi¬ 
dence” can afford a basis for a modification 
of this rule. 

In De Camp v. United States, 56 App. D. C. 119, 
a prosecution for conspiracy to use the mails to de¬ 
fraud, the alleged insufficiency of the evidence was 
assigned as error, and a reading of that case and 
the briefs filed therein discloses that the appellant 
De Camp relied upon the same authorities in his 
brief that are now being urged by this defendant 
in the case at bar. In the De Camp case the Court 
said: 

The first assignment of error is based upon 
the action of the trial court in overruling a 
motion for a directed verdict. It is insisted 
that everything proved at the trial is as con¬ 
sistent with innocence as with guilt, and 
numerous authorities are cited to the effect 
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that, where this condition is disclosed, ai mo¬ 
tion for a directed verdict should be grafted. 
We have carefully examined the testimony, 
as disclosed in the record in this case, and 
are satisfied that the evidence was amply suf¬ 
ficient to support the verdict of the jury,! and 
the denial of the motion accordingly was 
without error. 

In Zottarelli et al. v. United States, 20 F. (2d) 
795, a prosecution for conspiracy to sell ceiftain 
counterfeited War Savings Stamps, the Court £aid, 
at Page 796: j 

At the close of the testimony, counsel for 
defendants made a 4 4 formal motion foij the 
dismissal of actions against” their respec¬ 
tive clients. The motion was denied ana ex¬ 
ception taken. Assuming that the Suffi¬ 
ciency of the evidence to support conviction 
is thereby presented, we pass to its consider¬ 
ation. Under settled rules, we must take 
that view of the evidence, and the inferences 
reasonably and justifiably to be drawn there¬ 
from, most favorable to the government, and 
determine therefrom whether verdict against 
the defendants might lawfully be rendered, 
and if there was substantial and competent 
evidence, which, if believed, would support 

conviction, the refusal to dismiss must be 
7 _ 

sustained. We can not weigh the evidence 
or determine the credibility of ivitne\>ses • 
Burton v. U. S., 202 U. S. 344, 373; Kelly v. 
U. S. (C. C. A. 6) 258 F. 392, 406.” 
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In Loftus v. United States, 46 F. (2d) 841, a 
prosecution for violation of the National Motor Ve¬ 
hicle Theft Act, on Page 846, the Court said: 

It is true that appellant denied guilty 
knowledge as to each stolen automobile re¬ 
ferred to in each count of the indictment; 
but, on appeal, if there is any evidence to 
support the finding, ice can not disturb it. 

In Fine v. United States, 55 F. (2d) 9, a prosecu¬ 
tion for concealing assets in contemplation of bank¬ 
ruptcy, the Court said: 

Under this statement of the facts, which is 
supported in every particular by some evi¬ 
dence, it can not be seriously contended that 
the finding is unsupported by facts. To 
weigh the evidence is not within our power. 

For further authorities on this subject, see the 
following: 

Gausepohl v. United States, 49 F. (2d) 43. 

Biemer v. United States, 54 F. (2d) 1045. 

The only true picture presented to the jury in 
the case at bar is that of a scheming, unscrupulous 
stock salesman, who, through misrepresentations, 
interested the complaining witness in what he posi¬ 
tively knew, or should have known, was a worth¬ 
less enterprise, the “Kentucky Club,” obtained her 
money through the sale of her stock, and then con¬ 
verted the whole or a portion of it to his own use. 
The mere fact that he sent, or caused to be sent, 
another worthless certificate to her, in lieu of the 



$500 which he should have returned to her, wai but 

i 

further proof of his guilt. 

CONCLUSION 

It is respectfully submitted that no error was 
committed by the lower court, that the defendant 
was given a fair trial, and that the judgment should 
be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 
Julian I. Richards, 

Assistant United States Attorney, j 

Attorneys for Appellee. 
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